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370.500

Subpart 370.5—Acquisitions Under
the Buy Indian Act

370.500 Scope of subpart.

This subpart sets forth the policy on
preferential acquisition from Indians
under the negotiation authority of the
Buy Indian Act. This subpart applies
only to acquisitions made by or on be-
half of THS.

370.501 Policy.

(a) The IHS shall utilize the negotia-
tion authority of the Buy Indian Act to
give preference to Indians whenever
the use of that authority is authorized
and is practicable. The Buy Indian Act,
25 U.S.C. 47, prescribes the application
of the advertising requirements of sec-
tion 3709 of the Revised Statutes to the
acquisition of Indian supplies. As speci-
fied in 25 U.S.C. 47, the Buy Indian Act
provides that, so far as may be prac-
ticable, Indian labor shall be employed,
and purchases of the products (includ-
ing, but not limited to printing, not-
withstanding any other law) of Indian
industry may be made in open market
in the discretion of the Secretary of
the Interior.

(b) Due to the transfer of authority
from the Department of the Interior to
HHS, the Secretary of HHS is author-
ized to use the Buy Indian Act in the
acquisition of products of Indian indus-
try, in connection with the mainte-
nance and operation of hospital and
health facilities for Indians, and for the
conservation of the health of Indians.
This authority has been delegated ex-
clusively to IHS and is not available
for use by any other HHS component
(unless that component is making an
acquisition on behalf of THS). However,
the Buy Indian Act itself does not ex-
empt IHS from meeting the statutorily
mandated small business goals.

(c) Subsequent legislation, particu-
larly Public Law 94-437 and Public Law
96-537, have emphasized the use of the
Buy Indian Act negotiation authority.

370.502 Definitions.

(a) Buy Indian contract means any
contract involving activities covered
by the Buy Indian Act that is nego-
tiated under the provisions of 41 U.S.C.
252(c) and 25 U.S.C. 47 between an In-
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dian firm and a Contracting Officer
representing THS.

(b) Indian means a member of any
Tribe, pueblo, band, group, village or
community that is recognized by the
Secretary of the Interior as being In-
dian or any individual or group of indi-
viduals that is recognized by the Sec-
retary of the Interior or the Secretary
of HHS. The Secretary of HHS in mak-
ing determinations may take into ac-
count the determination of the Tribe
with which affiliation is claimed.

(c) Indian firm means a sole enter-
prise, partnership, corporation, or
other type of business organization
owned, controlled, and operated by one
or more Indians (including, for the pur-
pose of sections 301 and 302 of Public
Law 94-437, former or currently Feder-
ally recognized Indian tribes in the
State of New York) or by an Indian
firm; or a nonprofit firm organized for
the benefit of Indians and controlled by
Indians (see 370.503(a)).

(d) Product of Indian industry means
anything produced by Indians through
either physical labor or intellectual ef-
fort involving the use and application
of their skills.

370.503 Requirements.

(a) Indian ownership. The degree of
Indian ownership of an Indian firm
shall be at least 51 percent during the
period covered by a Buy Indian con-
tract.

(b) Joint ventures. An Indian firm may
enter into a joint venture with other
entities for specific projects as long as
the Indian firm is the managing part-
ner. However, the Contracting Officer
shall approve the joint venture prior to
the award of a contract under the Buy
Indian Act.

(c) Bonds. In the case of contracts for
the construction, alteration, or repair
of public buildings or public works, the
Miller Act (40 U.S.C. 270a-270f) and FAR
part 28 require performance and pay-
ment bonds. Bonds are not required in
the case of contracts with Indian tribes
or public nonprofit organizations serv-
ing as governmental instrumentalities
of an Indian Tribe. However, bonds are
required when dealing with private
business entities that are owned by an
Indian Tribe or members of an Indian
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